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1911.] COMMONWEALTH V. CHAS. HALL DAVIS (No. 1). 509 

IN THE HUSTINGS COURT OF THE CITY OF PETERSBURG. 



Commonwealth v. Chas. Hall Davis ct al. (No. 1). 

1. Autrefois, Acquit and Convict — Indictments and Informations 
— Discharge from Prosecution by Lapse of Time — Pleading. — Where 
defendants were discharged from prosecution, under § 4047 of the 
Code, under indictments charging grand larceny and embezzlement, 
and were then indicted for embezzlement, the acts charged in the 
previous indictments being for alleged embezzlement of different 
amounts and at different dates from those set out in the latter, it 
was held that a plea of former discharge filed to the latter indict- 
ment, and afterwards withdrawn, and a motion thereupon made that 
the defendants be forever discharged from prosecution for the of- 
fense charged in the latter indictment, because they had been held 
for said offenses for more than four terms without trial, had the 
same practical effect, except as to the necessity for a jury to try 
the plea, and the defendants are entitled to no more under their mo- 
tion than under their plea of discharge, and both are analogous to 
the plea of autrefois, acquit and convict. 

2. What Necessary to Sustain Plea of Autrefois, Acquit or Con- 
vict. — In order to entitle the defendants to the plea of autrefois 
acquit or convict, it is necessary that the crime and the acts con- 
stituting the crime must be the same in both the former and sub- 
sequent indictments. 

3. Same — Identity of Offenses Charged — Presumption and Burden 
of Proof. — Unless the first indictment were such as the prisoner 
might have been convicted upon by proof of the facts contained in 
the second indictment, an acquittal of the first indictment can be 
no bar to the second,' but compliance with this test only establishes 
a link in the chain of evidence necessary to make good the plea, 
especially, when, upon the face of the indictments, there is refer- 
ence to distinct transactions. Where such is the case the defendant 
must, in addition, show that the transactions charged are in fact 
the same. 

4. Same— Admissibility of Evidence. — Where there has been no trial 
and no evidence has been adduced, but the prisoner discharged for 
want of prosecution under the statute, should a plea of former jeop- 
ardy be interposed, evidence aliunde may be introduced to show 
what were the transaction or transactions investigated and passed 
upon by the grand jury, and the grand jurors are competent wit- 
nesses for that purpose. 

5. Same — Burden of Proof. — The burden of proof as to the iden- 
tity of the offense is with the defendant. 

6. Same. — Where two indictments for grand larceny or embezzle- 
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merit of money are presented against the same defendant, varying 
as to dates and amounts, the natural presumption must be that they 
charge distinct offenses, and this presumption must be rebutted by 
proof by the one whose contention is that they relate to one and 
the same act or transaction. 

Opinion. 

J. M. Mullen, J.: At June Term, 1911, the defendants were 
forever discharged from prosecution under the provisions of Sec. 
4047 of the Code for the offenses for which they had been 
previously indicted. These indictments charged grand larceny 
of money, the property of the Appomattox Trust Company; but 
they were for embezzlement under Sec. 3716. There were six 
of these indictments. 

At the same Term at which the defendants were discharged, 
they were again indicted for alleged acts of embezzlement of 
money, &c, the property of the Appomattox Trust Company. 
This indictment was drawn as provided by Sec. 3994 and 
charged 35 separate and distinct acts of embezzlement, — cover- 
ing die period from March 1 to August 17, 1909. Those of the 
previous indictments, in each of which only one act was charged, 
were for alleged embezzlement of different amounts and at dif- 
ferent dates from the dates and amounts set out in the last in- 
dictment charging 35 separate and distinct offenses. 

To this last indictment, the defendants, at the July Term, 1911, 
demurred and moved to quash, and also filed a plea of former 
discharge. At the September Term, 1911, this plea of former 
discharge, and the replication of the Commonwealth thereto, 
were, by leave of Court, withdrawn ; and thereupon, the defend- 
ants moved the Court that they be forever discharged from 
prosecution for the offenses charged in said indictment found as 
aforesaid at the June Term, 1911, because they had been held 
for said offenses for more than four terms without trial. It is 
urged in behalf of this motion that the offenses charged in this 
indictment are the same as those charged in the six indictments 
from the prosecution of which the defendants had been for- 
ever discharged at the June Term, 1911. 

The plea of former discharge filed at the July Term and upon 
which issue had been joined had been very fully argued before 
the same had been withdrawn. The practical effect of this plea 
and of the motion substituted therefore are about the same, ex- 
cept that, to determine the issue joined upon the plea, the inter- 
vention of a jury became necessary, whereas, it is urged that 
the motion raises a pure question of law depending alone upon 
a legal construction by the Court of said indictments. 

It may be conceded that the effect of the discharge from prose- 
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cution under the aforesaid six indictments is the same as an ac- 
quittal of the offenses therein charged. A failure to try within 
the time prescribed by the statute is characterized in Adcock's 
Case, 8 Gratt., 680, as "a discharge from the crime or acquittal." 
See also 17 Am. & Eng. Enc. Law (2nd Ed.) 584; Collins v. 
Smith, 67 S. E. 847; State v. Wear, 46 S. W. 1106, and other 
authorities cited by counsel for defendants. As intimated, the 
Court is clearly of the opinion that the defendants are entitled 
to no more under their motion, than they would have been under 
their plea of discharge; and that both are analogous to the plea 
of autrefois acquit. It is pertinent, therefore, to inquire what 
is necessary to sustain the plea of autrefois acquit. He who al- 
leges must establish his allegations by proof, — the burden is upon 
him. The plea is that the acts or transactions constituting the 
offenses charged and from the prosecution of which he has for- 
ever been discharged are one and the same as those set out in 
the subsequent indictment. Both the act and the crime must be 
the same to sustain the plea of autrefois acquit or convict. 
Vaughan's Case, 2 Va. Cas. 273. They must aver that the second 
prosecution is for the same act and offense as the first. Sommer- 
ville's Case, 1 Va. Cas. 164; Justice's Case, 81 Va. 209. As is 
said by Mr. Freeman in his note to People v. McDaniels, 92 
Am. St. Rep., at page 104: "The books are full of statements 
that the offenses, in order to be the same, must be the "same in 
law and in fact," must be the "same act and crime." It follows, 
therefore, that, in order to entitle the defendants to this plea, 
it is necessary that the crime and the acts constituting the crime 
must be the same in both the former and subsequent indictments. 
In Page's Case, 27 Gratt. 954 (964), referring to the sufficiency 
of the replication to the plea, the Court says: "The replication 
is responsive to the plea. It traverses a vitally important allega- 
tion of the plea that the offenses charged in the two indictments 
were one and the same offense. The prisoner may have been 
acquitted a thousand times on offenses precisely like the of- 
fenses charged in this indictment, and yet, if none of them were 
this identical offense, such acquittals would be no bar to the pros- 
ecution under this indictment. This plea rests upon two grounds : 

( 1 ) That there was a former acquittal of the offense — that is 
a matter of record; 

(2) That such offense was the same which is charged in the 
present indictment — that is a matter of fact to be proved." 

But the difficulty is in determining when the offenses charged 
in the two indictments are the same "in law and fact," — the same 
"act and crime." All the authorities agree with Buller, J., in 
Rex v. Vandercomb, 2 Leach, C. C. 708, that "Unless the first 
indictment were such as the prisoner might have been convicted 
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upon by proof of the facts contained in the second indictment, 
an acquittal on the first indictment can be no bar to the second." 
This requisite or test is essential; but, in its application, the 
Courts have been, by no means uniform or consistent. In some 
states this test is accepted without qualification as determinative 
in all cases as to the identity of the offenses ; in some, it is 
treated as prima facie merely; while in others, it is held that an 
allegation that the offenses are the. same is not supported by mere 
proof that the allegations in one charge would convict upon the 
other. 

Dismissing from further consideration the acceptance by some 
Courts of the test without qualification in all cases as to the 
identity of the offenses, as at variance with the doctrine in Vir- 
ginia as clearly enunciated in Page's Case, supra, it remains to 
determine which of the other two applications of the test is more 
consonant with reason and principle. If the one which holds that, 
where either indictment would be sustained by proof of the facts 
alleged in the other, a prima facie case of former jeopardy is 
made out, it would then devolve upon the prosecution to show 
that the two charges are in fact based upon different criminal 
acts or transactions. If the other, where it is held no such show- 
ing raises a presumption which must be rebutted by the prosecu- 
tion by evidence, then it is incumbent upon the defendant to 
show, in addition, by evidence aliunde that the transactions 
charged are in fact the same. 

It is manifest, therefore, that, under either application of the 
test, the defendants' motion to discharge must be overruled; for, 
to sustain it, would, even under the application of the test as 
making a prima facie case, deprive the prosecution of the op- 
portunity to rebut the presumption thereby raised. 

But it is urged by the defendants that, as they have been dis- 
charged or acquitted under the first indictments, and without 
trial, there can be no evidence as to what the indictments in- 
tended to charge save the indictments themselves. In Kansas v. 
Shafer, 20 Kan. Rep. 226, in which the opinion was delivered by 
Judge David J. Brewer, afterwards an associate Justice of the 
United States. Supreme Court, there were two complaints, both 
in all respects alike except in the statement of the time of the 
commission of the offense. Shafer pleaded "guilty" to the first 
charge, and was fined, and then plead "former conviction" in 
bar of the last complaint. It was urged, as it is here, that, as 
there had been no trial, it would be impossible to show what 
transaction the prosecution relied on to sustain the charge, and 
that, therefore, the charge must be taken as broad enough and as 
in fact overing every offense which could have been proved 
under it. It was held: "That upon the face of the papers two 



1911.] COMMONWEALTH . V. CHAS. HALL DAVIS (No. 1). 513 

separate offenses appear to be charged, and that the ordinary 
construction of written instruments would make them refer to 
distinct transactions, is clear. The plea of guilty is an admission 
of guilt as to only one offense and not as to two or more ; and 
we apprehend the rule to be that where prima facie the two com- 
plaints charge distinct offenses, a conviction under one is no bar 
to a prosecution under the other without proof aliunde that the 
same transaction is complained of in the two actions." 

As is so pertinently said by Judge. Brewer, the indictment does 
not embrace all offenses of the same nature that they may be 
proved under it, but only one offense; and that the one charged. 
And, while the prosecution is not restricted as to the time and 
amount alleged, this does not have the effect to make the indict- 
ment refer to more than one transaction. 

It is endeavored to differentiate that case from this; — but, in 
our judgment, they cannot be distinguished. The indictment 
in the one, as much so as in the other, charges but one offense 
growing out of one transaction. Neither a conviction nor an 
acquittal disposes of more than one transaction. As was said 
in Page's Case, supra : "The prisoner may have been acquitted 
a thousand times on offenses precisely like the offense charged 
in this indictment, and yet, if none of them was this identical 
offense; such acquittals would be no bar to a prosecution under 
this indictment." 

"If," as was said in Shafer's Case, "testimony outside the 
record be, as claimed, incompetent, then the defendant can claim 
his prior conviction (here acquittal) as a bar to only the particular 
act specifically described * * * and that he cannot use is 
as a shield to cover all similar offenses." 

But is there no evidence going to show the specific acts 
charged in the several indictments? There are witnesses upon 
whose testimony they were found, as well as the grand jurors 
who made the finding. It is true that, upon a trial under an in- 
dictment, no evidence will be heard the effect of which would 
be to restrict or limit its legal effect; but, upon a plea of former 
jeopardy, the accused is not on trial for the offense charged, — 
the only issue is that of identity in fact as to the real transaction, 
the purpose being to sustain and not to impeach the indictment. 
No witnesses, whether grand-jurors or others, can be heard to 
invalidate or explain an indictment, especially upon the trial of 
the case ; but, where, in a proceeding other than such trial, it is 
material to show what was the issue before the grand-jury, grand- 
jurors (and a fortiori-others) may testify. This is not impeach- 
ing the finding of their fellows, or even showing what was the 
vote on the finding. Wharton's Criminal Evidence, (9th Ed.) 
Sec. 510; 4 Wigmore's Ed. Sec. 2364 (b) ; State v. Campbell, 9 
—2 
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L. R. A. (U. S.) 532 (542). If this were not so, then, it must be 
that, in the furtherance of public justice, a defendant can claim 
his prior conviction, or acquittal, or discharge, as the case may 
be, as a bar to only the particular act specifically described. 

While the Court is strongly inclined to the opinion that, where 
there has been no trial and no evidence has been adduced, this 
would be the effect, it will hold that, should a plea of former 
jeopardy be interposed, evidence, aliunde may be introduced to 
show what were the transaction or transactions investigated and 
passed upon by the grand-jury; and that the grand- jurors are 
competent witnesses for that purpose. 

And this brings us to determine upon whom would the burden 
of proof as to this rest? As has been intimated, there is a con- 
flict of authorities as to this. We are inclined to the opinion 
that Page's Case, supra, indicates that this burden is with the 
defendant; and there, except as to dates, the nature of the of- 
fense charged in the several indictments are identical in all par- 
ticulars. 

At -first we were disposed to hold that a prima facie case of 
identity is made by the indictments; but, upon reflection, and 
after a careful consideration of the authorities, we are forced to 
the conclusion that, on principle, the test we have been considering 
only establishes a link in the chain of evidence necessary to make 
good the plea, especially, when, upon the face of the indictments, 
there- is reference to distinct transactions. Where such is the 
case, as here, the defendant must, in addition, show that the trans- 
actions charged are in fact the same. Where two indictments 
for grand-larceny or embezzlement of money are presented 
against the same defendant, varying as to dates and amounts, the 
natural presumption must be that they charge distinct offenses. 
An acquittal of conviction of a crime is no bar to a subsequent 
indictment for the same species of crime, where the latter is al- 
leged to have been committed at a different date from that 
previously tried, 12 Cyc. 281. It is reasonable to conclude that 
this presumption should be rebutted by proof by the one whose 
contention is that they relate to the one and the same act or 
transaction. 

In Commonwealth v. Fredericks. 155 Mass., 455. it was held 
that, whatever the rule, where all the averments are alike or simi- 
lar in the two indictments, proof that the offenses are the same 
in fact is required where some of the averments are different, al- 
though it would seem that the averments which were there dis- 
similar were ones which need not be proved as charged, viz: 
number of articles stolen, time, &c. 

In Emerson a. State, 9 Kan. 372, where the two indictments 
charged similar offenses, one alleged to have been committed Sept. 
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1883, and the other December, 1883, it was held that the burden 
of proof to show that they were in fact one and the same was 
upon the defendant; that a pr.esumption of the identity of the 
offenses was not raised by the record of the former conviction; 
and that such presumption only arises where the indictments were 
in point of fact alike. 

In State v. Andrews, 27 Mo. 267, the Court says: "To sus- 
tain the plea in this case it was incumbent on the defendant not 
only to produce the record of former conviction, but to show by 
the testimony that he had been previously tried for identically 
the same offense as the one for which he was then prosecuted; 
and it was not sufficient, to show that the evidence offered on 
the last trial would have supported the first indictment, because 
it would have been supported by any act of selling within twelve 
months before the finding thereof." 

There are numerous other authorities, most of which are cited 
by the Commonwealth's Attorney, to the same effect, notably, C. 
& O. Rwy. Co. v. Commonwealth, 88 Ky., 370; State v. Small, 31 
Mo. 197; Com. v. Weymouth, 174- Mass. 75; Clement v. State, 
86 S. W. 1015; People v. McGowan, 17 Wend. 389; and Marshall 
v. State, 8 Ind. 498. It would seem the weight of authority is 
decidedly that way. 

The demurrer to and motion to quash the indictment will be 
considered in a separate paper. 



